To:

Hon. TR Modise
The Speaker of the National Assembly
speaker@parliament.gov.za

And to:

Hon. SL Tsenoli
Deputy Speaker of the National Assembly
pmasiza@parliament.gov.za

And to:

Mr G Magwanishe
Chairperson
Portfolio Committee on Justice & Correctional Services
gmagwanishe@parliament.gov.za

And to:

Committee Members
Portfolio Committee on Justice & Correctional Services
c/o the Committee Secretariat
S Mthonjeni and V Ramaano
smthonjeni@parliament.gov.za and vramaano@parliament.gov.za

Copied to:

Minister R Lamola
Minister of Justice & Constitutional Development
ZaneNdlovu@justice.gov.za
16 April 2021

Dear Hon. Modise, Hon. Tsenoli, Chairperson Magwanishe and Committee Members of the
Parliamentary Portfolio Committee on Justice & Correctional Services
GRAVE CONCERN REGARDING LACK OF PROGRESS IN PASSING THE PREVENTION AND
COMBATTING OF HATE CRIMES AND HATE SPEECH BILL
1.

The above matter refers.

2.

We, the Hate Crimes Working Group (HCWG), write to express our concern and dismay that
there has been little to no progress on the passing of comprehensive hate crimes legislation
in the form of the Prevention and Combatting of Hate Crimes and Hate Speech Bill [B9-2018]
(“the Hate Crimes Bill”/“the Bill”).

The Hate Crimes Working Group
3.

The HCWG is a multi-sectoral network of civil society organisations. The working group was
set up to spearhead advocacy and reform initiatives pertaining to hate crimes in South Africa.
Members of the network work in diverse sectors, namely: in LGBTQI+ and sexual orientation,
gender identity and expression and sex characteristics (SOGIESC) rights; sex worker rights;
migrant, refugee and asylum seeker rights; religious organisations; gender-based entities;
and broader human rights organisations. All of our members combined have extensive track
records in advocacy work in these and other focus areas. They all share a common concern
regarding the impact of hate crimes in South Africa from the perspective of victims or from
a legal, service provision, research-based or advocacy perspective.
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4.

The HCWG advocates specifically for the passing of effective legislation in relation to hate
crimes, and was set up over a decade ago in order to highlight the need and advocate for
comprehensive hate crimes legislation in South Africa.

The National Action Plan (NAP) to Combat Racism, Racial Discrimination, Xenophobia and Related
Intolerance
5.

The National Action Plan (NAP), which was approved by Cabinet in February 2019, provides
that
“there is currently a Prevention and Combatting of Hate Crimes and Hate
Speech Bill, which has been tabled in Parliament. The Bill is based on the
recommendations contained in the policy framework which was
developed. Developing specific legislation on hate crimes will have a
number of advantages. It will help create a shared definition of hate
crime amongst all those involved in the criminal justice system; will
send a clear public message that hate crimes will not be tolerated in
South Africa; will provide additional tools to investigators and
prosecutors to hold hate crimes perpetrators accountable; will provide
a means to monitor efforts and trends in addressing hate crimes; and
will allow for effective coordination between government service
providers to reduce the impact of secondary victimisation on hate crimes
victims. Secondary victimisation takes place where victims are subjected
to further insensitive or inappropriate behaviour or comments by police,
health care officials or justice officials.” (our emphasis)

6.

Despite the NAP highlighting the hate crimes Bill, the need for such legislation, as well as the
positive outcomes that such legislation will have, no further progress on the passing of the
hate crimes Bill has been achieved since the approval of the NAP by Cabinet in February
2019.

The Prevention and Combatting of Hate Crimes and Hate Speech Bill – status in the legislative
processes
7.

We note that at the beginning of Minister Lamola’s current term in office, he highlighted
that a priority for the Sixth Parliament was to pass hate crimes legislation. On 16 July 2019,
Minister Lamola stated
“The Department has a critical role in developing and sustaining our hardearned constitutional democracy. […] In order to sustain our democracy,
the Department advances programmes that are geared at improving the
lives of all citizens, upholding the rule of law, promoting equality and
ensuring the advancement of human rights and freedoms.
One of the efforts of the Department in this regard, is the National Action
Plan (NAP) to Combat Racism, Racial Discrimination, Xenophobia and
Related Intolerance. The Plan was approved by Cabinet on 27 February
2019. […]
As part of its legislative programme, the Department will promote the
following Bills this financial year:
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•

Revival of The Prevention and Combating of Hate Crimes and Hate
Speech Bill which has already been introduced into the 5th Parliament
and was being considered by the Justice and Correctional Services
Portfolio Committee.”1

8.

The Hate Crimes Bill lapsed in terms of National Assembly Rule 333(2) on 7 May 2019 and
was revived on 29 October 2019. The Department of Justice does not appear to have
followed through with Minister Lamola’s commitment as quoted above, as the Bill was not
promoted by the Department in the financial year indicated.

9.

It has now been over a year and five months since the Bill’s revival and no further progress
has been made with respect to the passing of the Bill into law.

10.

This clearly contradicts the statement made by Minister Lamola quoted above, and also
undermines the sentiment expressed in the National Action Plan.

Impact of not having comprehensive and costed hate crimes legislation
11.

The lack of prioritisation of hate crimes legislation by the Department of Justice is cause for
grave concern, and has a direct negative impact on many individuals, and victims of hate
crimes.

12.

Since the Bill was revived by the National Assembly in October 2019, hate crimes continue
to destroy lives, undermine our hard-earned democracy and impact individuals in South
Africa on a regular basis. In fact, since October 2019, there has been at least one widely
publicised hate crime incident per month to date. These are by no means solitary examples,
but simply high profile ones. Any hate crime is unacceptable. The state must send a strong
message that it will address hate crimes and take steps to eradicate them.

13.

The passing of the Bill into law is urgently needed to address this, and to illustrate the
government’s commitment to ensuring that these types of crimes are properly addressed
and the victims and survivors provided with support in the form of laws that specifically
speak to the type of violence they have experienced.

Hate crime incidents since the Bill was revived by the 6th Parliament
14.

The figures and incidents outlined in the table below occurred across South Africa since the
Prevention and Combatting of Hate Crimes and Hate Speech Bill was revived by the 6th
Parliament in October 2019. If the Bill had been a priority and had been passed, many of
these incidents may have been handled differently, and perhaps the legislation would have
served as a deterrent in some cases. The incidents in the table below are those that the
HCWG or its members have verified. It is likely that there are far more that have not come
to the attention of the HCWG during this time period.

October
2019
November
2019

• Two incidents of xenophobia and two deaths related to xenophobia, reported to,
and verified by, Xenowatch.2 See the report provided by Xenowatch, attached
hereto marked Annexure A.
• One antisemitic incident, verified by the SAJBD.3

1

https://www.gov.za/speeches/minister-ronald-lamola-justice-and-constitutional-development-dept-budget-vote-201920-16
Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
3 SAJBD Antisemitism in South Africa, 2019 Report.
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Portia Simphiwe Mtshweni, a 25-year old LGBTQI+ individual who was murdered
in an apparent hate crime. This took place in Tweespruit, Mpumalanga.4
Nare Mphela, transgender activist who was murdered.5
Bulelani Majeka, was attacked in a crime clearly motivated by hate directed at
LGBTQI+ individuals.6
One death related to xenophobia, and six xenophobic incidents reported to, and
verified by, Xenowatch.7
Rape of a LGBTQI+ individual [name not disclosed], gang-raped allegedly because
of her sexuality.8
Lindokuhle Cele, a well-known LGBTQI+ activist, stabbed multiple times in public in
believed hate crime – the finalisation of this case only took place in April 2021.9
One incident of xenophobia reported to, and verified by, Xenowatch.10
Two incidents of verbal abuse of an antisemitic nature, verified by the SAJBD.11
Death of Adnaan Davids, murdered, attack may have been linked to his sexuality
and that he was a drag queen.12 13
Death of Liyabona Mabishi, stabbed 13 times, attack might be related to Mabishi’s
sexuality.14 15
One death as a result of a xenophobic attack, and three xenophobic incidents,
reported to, and verified by, Xenowatch.16
Elma Robyn Montsumi, a trans woman and sex worker, found dead while in police
custody.17
15 xenophobic incidents reported to, and verified by, Xenowatch.18
One death recorded as a result of a xenophobic attack, and two xenophobic
incidents, reported to, and verified by, Xenowatch.19
Death of Kirvan Fortuin, motive may have included hate based on the victim’s
sexual orientation/gender identity or expression as a result of the victim being an
LGBTQI+ individual.20
Four deaths recorded as a result of xenophobic attacks, and five xenophobic
incidents reported to, and verified by, Xenowatch.21
Three deaths recorded as a result of xenophobic attacks, and four xenophobic
incidents, reported to and verified by Xenowatch.22
One incident of verbal abuse of an antisemitic nature verified by the SAJBD.23
Shernice ‘Fetu’ Jonathan was murdered in a potential hate crime related to her
sexuality. This took place in Schauderville, Eastern Cape.24
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https://www.mambaonline.com/2019/12/31/mpumalanga-lesbians-horror-murder-thought-to-be-hate-crime-graphic
https://www.news24.com/news24/southafrica/news/transgender-activist-nare-mphela-found-murdered-boyfriend-questioned-20200109
6 https://www.dailysun.co.za/News/he-called-me-moffie-and-hit-me-with-a-bottle-20200109
7 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
8 https://www.dailyvoice.co.za/news/boys-bust-for-raping-lesbian-43994634
9 https://www.iol.co.za/mercury/news/lgbtqi-activist-slain-in-durban-hate-crime-42460243
10 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
11 SAJBD Antisemitism in South Africa, 2019 Report.
12 https://www.news24.com/news24/southafrica/news/two-in-court-for-murder-of-athlone-drag-queen-20200308
13 http://www.lovenothate.org.za/2020/03/12/jamie-adnaan-davids-love-not-hate-shocked-by-another-lgbtiqmurder/?fbclid=IwAR1oTorlBANnKBU3GheNN0329BdCNHgBWHcBaoclOkWSKFY5qNT8xv1hWJ4
14 https://www.iol.co.za/news/south-africa/western-cape/five-held-after-gay-teen-murdered-in-alleged-hate-crime-in-khayelitsha49336418 and https://ewn.co.za/2020/03/25/khayelitsha-girl-16-dies-after-being-stabbed-13-times-in-apparent-hate-crime
15 https://www.mambaonline.com/2020/06/23/five-arrested-for-murder-of-lgbtq-teen
16 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
17 https://www.news24.com/news24/southafrica/news/police-watchdog-investigating-baffling-death-of-sex-worker-while-in-custody20200603
18 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
19 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
20 https://www.iol.co.za/news/south-africa/western-cape/teen-held-after-lgbtqi-activist-and-choreographer-kirvan-fortuin-stabbed-todeath-49336756
21 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
22 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
23 SAJBD Antisemitism in South Africa, 2020 Report.
24 https://www.heraldlive.co.za/news/2020-08-08-body-of-murdered-pe-woman-found-inschauderville/?utm_medium=Social&utm_source=Facebook&fbclid=IwAR3Io1xQ1VOnQjo6nguDgBFZSnBGMtt2KeMwz_gDJ2gJdJbzzYYvoBhxrw#Echobox=1596909818
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15.

One xenophobic incident reported to, and verified by, Xenowatch.25
Smangaliso ‘Smanga’ Dyasi was murdered in a suspected hate crime in Soweto,
Gauteng.26
Jewish community member threatened with a firearm and also verbally abused and
threatened at a nightclub, Johannesburg (verified by SA Jewish Board of Deputies.
Two xenophobic incidents reported to, and verified by Xenowatch.27
Xenophobic intolerance in KwaZulu Natal (November 2020).28
Attacks on truck drivers who are foreign, or foreign-owned trucks (November
2020).29
Eight xenophobic incidents reported to, and verified by, Xenowatch.30
Instances of racism against persons of Chinese or Asian origin between December
2020 and February 2021, but probably earlier than this period.11
Three xenophobic incidents reported to, and verified by, Xenowatch.31
Xenophobic-related attacks on foreign nationals in Durban in January 2021, including
the targeting of foreign-owned shops and shop owners.32
Instances of xenophobia and intolerance targeting members of South Africa’s
Chinese community after the appointment of Ms Xiaomei Havard as a Member of
Parliament in January 2021.13 14
Four xenophobic incidents reported to, and verified by, Xenowatch.33
Bonang Gaelae was murdered and her same sex partner was physically assaulted in
a potential hate-motivated attack. Bonang was stabbed and hit with a brick. This
took place in Sedibeng, Gauteng.
Seven deaths as a result of xenophobic attacks, and five xenophobic incidents
reported to, and verified by, Xenowatch.34
Instances of xenophobic violence, as well as the alleged killing of two non-citizens in
Durban, KZN, in March 2021 – violence directly related to the fact that the victims
were not from South Africa.35 36 37
Four incidents reported to, and verified by, Xenowatch.38
Andile ‘Lulu’ Ntuthela, an LGBTQI+ individual was murdered in the Eastern Cape,
allegedly because of his sexuality.39
Siphamandla Khoza, an LGBTQI+ individual murdered in KwaZulu-Natal. He was
attacked and humiliated because of his sexuality.40

The above list is limited to incidents that have taken place since the revival of the Bill by the
Sixth Parliament. There are others which took place prior to that, when the Bill was before
the Fifth Parliament, and which have yet to be finalised. These include cases such as the
assault with intent to do grievous bodily harm perpetrated on Onamandla Hadebe, an

25

Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
https://www.mambaonline.com/2020/09/11/gay-man-shot-dead-in-soweto-in-suspected-hate-crime
Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
28 https://mg.co.za/news/2020-11-14-xenophobic-tensions-surge-in-kzn/
29 https://ewn.co.za/2020/11/25/rfa-calls-on-ramaphosa-to-urgently-intervene-and-prevent-truck-attacks
30 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
31 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
32 https://ewn.co.za/2021/01/27/asn-govt-must-intervene-before-xenophobic-attacks-escalate
33 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
34 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
35 https://www.dailymaverick.co.za/article/2021-03-09-durban-violence-witness-it-is-a-sin-that-south-africans-can-do-this-to-their-fellowafricans
36 https://www.timeslive.co.za/news/south-africa/2021-03-09-sahrc-deeply-concerned-by-xenophobic-attacks-in-durban-cbd
37 https://www.timeslive.co.za/sunday-times-daily/news/2021-03-08-watch--turf-war-with-xenophobic-undertones-flares-up-in-durbancbd
38 Xenowatch, Incidents of xenophobic violence in South Africa: May 2019 – March 2021, for more see: http://www.xenowatch.ac.za
39 https://ewn.co.za/2021/04/13/sa-s-lgbtqia-community-reels-from-another-gay-murder-in-less-than-2-weeks
40 https://ewn.co.za/2021/04/13/sa-s-lgbtqia-community-reels-from-another-gay-murder-in-less-than-2-weeks
26
27
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LGBTQI+ individual in KwaZulu Natal – a case which, to date (almost two years later) has not
been heard to finality by the courts, and there is no date set for the hearing.
16.

In addition to this, incidents of hate speech directed at specific groups in our society,
continue to take place. For example, Oscar Bougardt has consistently made public remarks
that amount to hate speech against LGBTQI+ individuals. Despite complaints having been
lodged against him, nothing has been done. Had the enactment of the Prevention and
Combatting of Hate Crimes and Hate Speech Bill taken place, this would not likely be the
status quo.

17.

The above list of incidents clearly illustrates that there is a dire need for progress of the Bill
and the eventual enactment of the legislation. The HCWG firmly believes that
comprehensive, and costed, legislation could make a difference with respect awareness,
education, prevention efforts, and the investigation and processing of crimes such as those
listed above, through the criminal justice system; and may also eventually add to a deterrent
effect. As a matter of priority, we urge the National Assembly, as well as the Portfolio
Committee, to commit to clear, targeted, and feasible timeframes for the enactment of the
Bill.

18.

The HCWG is aware that one reason put forward for the delays in finalising the Bill is the fact
that the case of Jonathan Dubula Qwelane v South African Human Rights Commission and
Another41 has not yet received final judgment at the Constitutional Court. However, citing
this as a reason for the delay is not an adequate or reasonable response by the Department
of Justice or the legislature. This is because the Qwelane matter deals with hate speech. As
such, it is perfectly reasonable that the Prevention and Combatting of Hate Crimes and Hate
Speech Bill could have been enacted, with a clause indicating that the specific provisions or
chapter relating to hate speech be delayed in coming into operation until a future date. The
future date could either be confirmed by Proclamation, or set for a reasonable time period
in the future which would ensure the legislature has time to amend provisions relating to
hate speech in the Bill, if necessary, once the Constitutional Court has handed down
judgment in the Qwelane matter. This has been done in respect of other pieces of legislation,
and there is no reason why the same could not happen in respect of the Hate Crimes Bill.

Requests by the HCWG to Parliament
19.

Dignity and equality are values enshrined in our Constitution, and they are also rights
guaranteed to all in South Africa through the Bill of Rights. For many, those in fear of hate
crimes or those who have been victims, the right to equality and dignity have not been
realised. The enactment of the Prevention and Combatting of Hate Crimes and Hate Speech
Bill will begin to ensure greater respect for those rights.

20.

Given the above, we kindly request the following before Freedom Day, 27 April 2021:
20.1.
20.2.

41

Reasons as to why no progress has been made with respect to the passing of the
Hate Crimes Bill.
A clear schedule and timeframes as to when the Bill will be prioritised and steps
taken for the Bill to be passed.

Heard by the Constitutional Court on 22 September 2020.
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20.3.
20.4.

21.

Further information about why the Bill has not been passed with a delay in the
coming into operation of the hate speech elements, given that those are the
provisions which appear to be causing the delay in the passage of the Bill into law.
We further request an opportunity to present to the Portfolio Committee on
Justice and Correctional Services regarding the impact experienced by victims as
a result of the lack of any hate crimes legislation and the delays in passing the bill
into law.

We are committed to seeing a South Africa where the rule of law is upheld, the equality and
dignity of all persons is respected, protected and promoted, and human rights and freedoms
are advanced. We firmly believe that the passing of the Bill into law will be a significant step
towards achieving these and strengthening South Africa’s democracy.

Yours faithfully,

Sally Gandar
Chairperson, Hate Crimes Working Group
Head of Advocacy & Legal Advisor, Scalabrini Centre of Cape Town
sally@scalabrini.org.za
Endorsed by:
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Incidents of Xenophobic Violence in South Africa: May 2019 – 29 March 2021
This factsheet provides a numerical summary of xenophobic violence incidents that
occurred across South Africa between May 2019 and 29 March 2021. It is important to note
that the numbers provided here are those of incidents reported to, verified and recorded
on the Xenowatch platform.1 Due to underreporting, these may be an
underrepresentation. In total, Xenowatch recorded 125 incidents of xenophobic violence
which have resulted in 41 deaths in the period of May 2019 to 29 March 2021.
Furthermore, as more incidents are reported and verified, the figures are subject to change.
Table 1 below provides details.

Table 1: Summary of xenophobic violence incidents and deaths: (May 2019 – 29 March
2021)

Total No. of Incidents & Deaths
Total number of incidents
Persons Killed

1Xenowatch

Total in May 2019 - 29 March 2021
125
41

is an open source platform to monitor xenophobic threats and violence across South Africa. It collates,
visualizes and shares data collected through media reports, original research, and crowd sourcing. Activists, victims, and
observers can report threats and attacks using the following channels: free SMS, WhatsApp, email, mobile app, and the
website (www.xenowatch.ac.za).

Figure 1: Summary of xenophobic violence incidents per month as at 29 March 2021
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Figure 2: Summary of xenophobic violence incidents per month in 2020
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Figure 3: Summary of xenophobic violence incidents per month in 2019
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Figure 4: Summary of deaths due to xenophobic violence per month as at 29 March 2021
No. of Deaths Per Month in 2021 as at 29 March 2021
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Figure 5: Summary of deaths due to xenophobic violence per month in 2020
No. of Deaths Per month in 2020
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Figure 6: Summary of deaths due to xenophobic violence per month in 2019
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Prepared by: Silindile N. Mlilo
Xenowatch Project Manager
Source : www.xenowatch.ac.za
Date : 29 March 2021
Contacts : info@xenowatch.ac.za; 011 717 4017/060 794 9882
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